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Knock and Talks |

By JAYME W. HOLCOMB, J.D.

wo law enforcement
I officers conducting an

investigation decide they
will walk up to the door of a
house, knock on the door, and
ask the occupant to speak with
them. The officers do not have
an arrest warrant for anyone at
the residence. The officers do
not have a search warrant to
search the home. The officers do
not have reasonable suspicion
or probable cause to believe that
there is either contraband or a
suspect in the dwelling. Can the
officers lawfully carry out their
plan to walk up to the house,
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knock on the door, and ask
whether the resident will talk
with them?

The technique the officers
seek to employ in the scenario
is commonly known as a “knock
and talk.” Courts have described
the knock and talk technique
as “a noncustodial procedure
where the officer identifies him-
self and asks to talk to the home
occupant and then eventually,
requests permission to search
the residence.”! The knock and
talk technique is essentially a
form of a consensual encounter
that occurs at a residence.? One
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court examining a knock and
talk case noted that “[t]he utility
of this procedure is obvious: It
avoids the necessity of securing
a search warrant from a judicial
officer. While the potential for
abuse is apparent, courts and
commentators appear to concur
the practice can be lawful.”
This article explores the legal
issues associated with the use
of the knock and talk technique.
Specifically, the article address-
es the following: the general
rule; getting to the location; the
encounter, including the knock
and the talk; and issues that can




arise during the course of the
knock and talk.

The General Rule

The use of the knock and
talk technique raises a number
of Fourth Amendment issues.
The Fourth Amendment states
that “[t]he right of the people to
be secure in their persons, hous-
es, papers, and effects, against
unreasonable searches and
seizures, shall not be violated,
and no Warrants shall issue, but
upon probable cause....”* The
U.S. Supreme Court has further
stated, “It is a “basic principle
of Fourth Amendment law’ that
searches and seizures inside
a home without a warrant are
presumptively unreasonable.””
The general rule under federal
law is that the knock and talk is
a lawful investigative technique
that does not violate the Fourth
Amendment.® Many state courts
have taken the same position.’
Citing both federal and state
case law, the Supreme Court
of Wyoming stated that “[t]he
prevailing rule is that, absent a
clear expression by the owner
to the contrary, police officers
are permitted to approach a
dwelling and seek permission
to question an occupant in the
course of their official busi-
ness.”” Federal law does not
require officers to have reason-
able suspicion or probable
cause to knock on the door of
a residence’ and talk to an
individual.'

The Walk

One of the first legal issues
presented by the knock and talk
technique is whether it is law-
ful for law enforcement officers
to walk up to a domicile and
knock on the door without any
kind of warrant. This is a partic-
ularly significant issue because,
as noted by the U.S. Supreme
Court, “[a]t the very core [of
the Fourth Amendment] stands
the right of a man to retreat into
his own home and there be free
from unreasonable governmen-
tal intrusion.”!!

The most frequently ref-
erenced statement with regard
to this issue comes from the
U.S. Court of Appeals for the
Ninth Circuit decision in Davis
v. United States,'> wherein the
court stated that

there is no rule of private

or public conduct which

makes it illegal per se, or a

condemned invasion of the
person’s right of privacy, for
anyone openly and peace-
ably, at high noon, to walk
up the steps and knock on
the front door of any man’s
“castle” with the honest
intent of asking questions
of the occupant thereof—
whether the questioner be
a pollster, a salesman, or
an officer of the law."

Exactly where an officer can
walk to reach the domicile with-
out violating the Fourth Amend-
ment is a significant question.
The U.S. Supreme Court has
stated that the curtilage of a
house is protected by the Fourth
Amendment.'* In United States
v. Dunn," the Supreme Court
stated that four factors should
be considered in determining
the extent of the curtilage: “the
proximity of the area claimed
to be curtilage to the home,
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that does not
violate the Fourth
Amendment.

law is that the knock
and talk is a lawful
investigative technique
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whether the area is included
within an enclosure surrounding
the home, the nature of the uses
to which the area is put, and the
steps taken by the resident to
protect the area from observa-
tion by people passing by.”!

Under federal law, open
fields are not curtilage, and,
therefore, they are not protected
by the Fourth Amendment. Ac-
cordingly, officers do not need
a warrant to enter open fields
under federal law."”

To use the knock and talk
technique, officers frequently
must walk along a driveway or
sidewalk to reach a door upon
which to knock. As one com-
mentator noted “[W]hen the po-
lice come on to private property
to conduct an investigation...
and restrict their movements
—to places visitors could be
expected to go (e.g., walkways,
driveways, porches), observa-
tions made from such vantage
points are not covered by the
Fourth Amendment.”'® Where
officers have conducted knock
and talks by going to doors
other than the front door, courts
look to whether it is reasonable
for the officers to believe that
such a door is the primary entry
or the officers, in good faith,
moved away from the front
door to another entryway to the
home when trying to contact the
occupants. "

In the case of United States
v. Hatfield,” officers began an
investigation after receiving a
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tip that Hatfield was growing
marijuana behind his house.
Upon arriving at the scene, one
of the officers went to the front
door of the home while the
other stood on a parking pad at
the side of the dwelling. The of-
ficer at the front door asked the
occupant of the house for con-
sent to search the property. The
occupant refused to consent to
a search. The officer who stood
on the parking pad could see
small structures in the backyard
from the driveway that could
have concealed marijuana.

£

Federal law does not
require officers to have
reasonable suspicion
or probable cause to
knock on the door of
a residence and talk
to an individual.

)]

The officers left the prem-
ises and called their supervisor.
The supervisor arrived at the
location, got out of his car, and
walked down a county road
alongside a fenced pasture to a
point where he could see into
the backyard. The supervisor
believed that he could see mari-
juana plants in a chicken coop
in the backyard. To confirm
what he had seen, he walked

back along the road, crossed
into a pasture, and walked
beside a fence to a point across
from the chicken coop where he
could look inside and confirm
the sighting of the plants. The
resident of the house, who by
this time had come outside, was
placed under arrest, and the of-
ficers obtained a search warrant.
In analyzing the curtilage issue
presented in the case, the U.S.
Court of Appeals for the Tenth
Circuit found that the observa-
tions made by the officer while
standing on the parking pad
were permissible because the
driveway was open and acces-
sible to the public. With regard
to the observations made by the
supervisor, the court found that
the supervisor had remained in
open fields while looking into
the curtilage and observing the
plants in the chicken coop. The
court held that “police observa-
tion of a defendant’s curtilage
from a vantage point in the
defendant’s open field is not

a search under the Fourth
Amendment.”?!

The Encounter

The knock and talk is es-
sentially a form of a consen-
sual encounter.?> As such, in
United States v. Adeyeye,” the
U.S. Court of Appeals for the
Seventh Circuit stated that the
relevant test “is an objective
one and requires consideration
of the totality of the circum-
stances.”?* Circumstances that




courts will consider in assess-
ing whether a person would
feel free to decline the officers’
request or otherwise terminate
the encounter include the loca-
tion,? the knock,? the talk,?’
the time of day,?® the duration,”
the number of officers present,*
whether the officers wore plain
clothes,’! the use of physical
force,*? the display of weap-
ons,* and the situation of the
occupant.**

In United States v. Cormi-
er,® an officer determined that a
guest with an extensive criminal
history had registered at a motel
in a traditionally high-crime
area. Another police officer ar-
rived at the motel to conduct a
knock and talk interview with
the identified motel room oc-
cupant. One of the officers went
to the room and briefly knocked
on the door. The room occupant
answered the door, whereupon
the police officer identified
herself as an officer and asked
if she might speak with him
inside the motel room so that
other motel guests would not
hear their conversation. The of-
ficer was dressed in plainclothes
and displayed her badge from a
chain hanging around her neck.
The officer found a gun in the
motel room after the occupant
consented to a search of the
room and arrested the occupant
for being a convicted felon in
possession of a firecarm. The
U.S. Court of Appeals for the
Ninth Circuit analyzed the

actions undertaken by the offi-
cer in Cormier during the knock
and talk and specifically noted
that

[h]ere, [the officer] knocked
on the door for only a short
period spanning seconds. In
addition, [the officer] never
announced that she was a
police officer while knock-
ing nor did she ever compel
Cormier to open the door

under the badge of author-
ity. Because there was no
police demand to open the
door..., and [the officer] was
not unreasonably persistent
in her attempt to obtain
access to Cormier’s motel
room,...there is no evidence
to indicate that the encoun-
ter was anything other than
consensual. Therefore, no
suspicion [would] need to
be shown in order to justify
the “knock and talk.”3¢

As noted by one court: “[a]
knock and talk is ordinarily
consensual unless coercive

circumstances, such as unrea-
sonable persistence by the offi-
cers, turns the encounter into an
investigatory stop.”” Officers
must have reasonable suspicion
to believe that a crime either
has been or is being committed
if a knock and talk becomes an
investigatory stop or probable
cause if a knock and talk be-
comes an arrest.?®

The Knock

The way in which officers
knock on a door is a significant
factor to consider in assessing
whether the knock and talk is a
consensual encounter or a sei-
zure. The loudness, frequency,
and repetitiveness of the knock
will be examined by courts. For
example, in the U.S. Court of
Appeals for the Seventh Circuit
case of United States v. Jerez,*
the court held that evidence
found in the defendant’s hotel
room should be suppressed
because the manner in which
officers conducted the knock
and talk resulted in an investi-
gative stop without the requisite
reasonable suspicion.

In Jerez, officers in Milwau-
kee located a car with Florida
license plates parked at a hotel
in close proximity to both the
airport and an interstate high-
way. The officers obtained a
criminal history for the regis-
tered owner of the vehicle and
determined that the person had
a suspended driver’s license
and had previously been
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arrested for smuggling contra-
band into a county jail. After
leaving the area for a time, the
officers returned to the hotel,
noted that the car was no longer
there, and set up surveillance to
see if the car and driver would
come back. The officers com-
pleted their shift without the car
returning; however, one of the
officers spotted it in the parking
lot when he drove past the

hotel on his way home from
work.

Slightly after 11 p.m., both
officers went to the room indi-
cated by the hotel clerk as that
of the car’s driver. At that point,
the officers knocked on the door
for several minutes. No one
responded to the initial knock-
ing, so the officers took turns
knocking for approximately
3 minutes. During the course
of the knocking, one officer
directed his voice toward the
door and said, “Police. Open up
the door. We’d like to talk with
you.”*® While that officer con-
tinued to knock on the door, the
other officer went to the room
window and knocked on the
window loudly enough for the
first officer at the door to hear
the knocking. After knocking
on the window for 1%z to 2 min-
utes, the officer at the window
testified that he heard move-
ment in the room. After knock-
ing on the window a few more
times, the officer looked in the
window, shined his flashlight
inside, and saw the defendant
move under the bedcovers.
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Shortly thereafter, the defendant
came to the window and opened
the drapes where he saw the
officer standing. The officer was
wearing a jacket with a police
emblem.

£

The way in which
officers knock on a
door is a significant
factor to consider in
assessing whether

the knock and talk is a
consensual encounter
or a seizure.

The officer identified him-
self as a police officer and asked
the defendant if he would open
the door and talk. The defen-
dant, clad only in his under-
wear, opened the door to speak
with the officers. The officers
asked if they could enter the
room and talk with the defen-
dant. The defendant agreed to
let the officers enter the room.
Once inside, the officers asked
the second defendant to get out
of bed. The officers obtained
consent to search the room and
found cocaine.

The defendants appealed the
denial of their motion to sup-
press the cocaine. The appel-
late court reversed the district
court’s ruling and held that a
Fourth Amendment seizure
occurred in Jerez. The court

noted that the district court
failed to adequately address
two important factors: “the
place and the time of the en-
counter.”*! The court also dis-
cussed the amount and duration
of the knocking undertaken by
the officers, concluding

[s]limply stated, this is a
case in which the law en-
forcement officers refused
to take “no” for an answer.
Their actions, when objec-
tively assessed, “convey[ed]
a message that compliance
with their requests [was]
required.” When [the de-
fendant] finally opened

the door to his motel room
in his underwear, he was
submitting to the [officers’]
show of authority. We

hold that the totality of the
circumstances surround-
ing this encounter—the late
hour of the episode, the
three minutes of knocking
on the door, the commands
and requests to open the
door, the one-and-a half to
two minutes of knocking
on the outside window, and
the shining of the flashlight
through the small opening
in the window’s drapes onto
the face of [the defendant]
as he lay in bed—makes
clear that a seizure took
place.*?

The court further concluded
that the officers did not have
reasonable suspicion or prob-
able cause to conduct a seizure.




Additionally, while consent

to search, in some instances,
may “be purged of the primary
taint,” in the Jerez case the
court found the consent to the
search was tainted because it
occurred almost immediately
after the unlawful seizure.*’

The Talk

Just as the way in which the
knock is conducted can create
a Fourth Amendment seizure,
what is said and how the offi-
cers talk during the course of a
knock and talk are significant
factors in the assessment of
whether the knock and talk is a
consensual encounter or a sei-
zure. The content, tone, volume,
and repetitiveness of what is
said by officers will be carefully
considered. For example, in
United States v. Pena-Sarabia,**
officers decided to conduct a
knock and talk after learning,
through the use of an infor-
mant, that the defendants had
cocaine at their house. The of-
ficer conducting the knock and
talk knocked on the door and
asked the occupant of the house,
“[c]an you come out to the front
door, please?”* An individual
inside the house opened the
door. The officer showed the
person her badge and asked
to speak with her. The officer
asked the individual if she could
come inside the house. The per-
son responded, “[c]Jome on in,”
and the two officers entered the
house. The officers were given

permission to search the house.
The officers found a gun and 2
kilograms of cocaine during the
search.

The defendant argued in
Pena-Sarabia in the district
court that because the officer
conducting the knock and talk
commanded the defendant to go
to the door of the house, thus
rendering the defendant’s con-
sent to search involuntary. The

district court stated that the four

decisions cited in support of the
defense argument stood “for the
proposition that a defendant’s
acquiescence to the assertion
of authority by police does not
constitute consent for police to
enter a residence”® and quickly
distinguished the facts from
those cases. Specifically, the
judge stated,
[The officer] did not com-
mand that the door be
opened to allow police to
enter the defendant’s home.
Instead, [the officer] asked
the defendant to come to

the door, even ending her
request with “please.” Upon
the defendant opening the
door, the police asked if
they could enter the house
and the defendant said,
“come on in.” Consent to
search was given by the
defendant shortly thereafter.
Unlike the cases cited by de-
fense counsel, the prosecu-
tion does not claim that the
defendant’s act of opening
the door constituted consent
for the police to enter or
search the house. The fact
that [the officer] asked the
defendant to open the door
does not make the defen-
dant’s subsequent consent to
search involuntary. In fact,
[the officer’s] politeness
weighs in favor of finding
that the subsequent consent
to search was voluntary.?’

In cases where officers have
ordered occupants to open the
door, however, courts have
found that “if an officer knocks
and announces himself by say-
ing ‘Police. Open the door,’
opening the door is neither
consensual nor voluntary.”* As
illustrated by the district court’s
analysis of the consent search in
Pena-Sarabia, the specific facts
surrounding the knock and talk
encounter also can significantly
impact other Fourth Amend-
ment issues that arise during
or subsequent to the encounter,
such as whether the defendant
consented to have officers either
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enter the house or conduct a
search of the house.

Other Issues Associated
with Knock and Talks

The use of the knock and
talk technique often gives rise to
additional legal issues. These is-
sues include, but are not limited
to, open view, stop and frisk,
consent, exigent circumstances,
protective sweeps, and plain
view. For example, in the U.S.
Court of Appeals for the Eighth
Circuit case United States v.
Peters,* officers received infor-
mation from an informant that
an individual was selling drugs
from a hotel room. The officers
determined that there was an
outstanding warrant for failure
to appear for the individual rent-
ing the room. The officers went
to the room and knocked on the
door. The defendant opened the
door and an officer immediately
looked into the room and saw a
scale, razor blade, and what he
believed to be cocaine. The offi-
cers arrested the defendant, who
argued that it was a violation of
the Fourth Amendment for the
officers to look into his room.
The court found that “[w]hen
an individual voluntarily opens
the door of his or her place
of residence in response to a
simple knock, the individual
is knowingly exposing to the
public anything that can be seen
through that open door and thus
is not afforded fourth amend-
ment protection.”
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In contrast to the officer’s
actions in Peters, the U.S. Court
of Appeals for the Ninth Circuit
in United States v. Washing-
ton®! was faced with a situation
in which six officers went to a
hotel room to conduct a knock
and talk after receiving a tip that
an individual was operating a
methamphetamine laboratory
there. After one of the officers
knocked on the door, the defen-
dant opened the door, walked

£

Officers must have
reasonable suspicion
to believe that a crime

either has been or

is being committed
if a knock and
talk becomes an
investigatory stop....

)

into the hallway, and closed
the door behind him. Shortly
thereafter, the officers realized
that someone else was in the
hotel room, so they ordered
that individual out of the room
and directed that the room
door be left open. The officers
also could then see inside the
room. In addition to finding the
defendant’s consent to search
the room involuntary, the court
stated,

Whether a hotel room door
is opened in response to

a threat or command or is
kept open against the wishes
of the room’s occupant,
police officers obtain visual
access to the room by us-
ing their power to require
that the door be open. Both
scenarios result in a search
within the meaning of the
Fourth Amendment, and
both scenarios require con-
sent, a warrant, or probable
cause plus an exception to
the warrant requirement.
Here the officers possessed
none of these legal grounds
for gaining visual access

to [the defendant’s] room.
Thus, the officers violated
[the defendant’s] Fourth
Amendment rights when
they gained visual access
to his room by refusing to
let [the second occupant]
close its door.**

Officers will frequently
have no probable cause or
reasonable suspicion to believe
that there is any criminal activ-
ity occurring when they conduct
a knock and talk. In United
States v. Johnson,>® four officers
decided to conduct a knock and
talk on New Year’s Eve after
receiving a report of possible
drug activity at an apartment.
At the moment one of the of-
ficers was about to knock on
the door, an individual opened
it and stepped out of the apart-
ment. The officer at the door
told one of the other officers to
take control of the person. Even




though the second officer did
not have any reason to believe
the individual had a weapon, the
second officer attempted to frisk
the person. After the individual
indicated he did not wish to be
frisked and tried to leave, other
officers struggled with him and
eventually recovered a handgun
and cocaine. In analyzing the
actions taken by the officers, the
U.S. Court of Appeals for the
Seventh Circuit stated that

[w]e do not hold today

that the “knock and talk”
technique is automatically
unconstitutional. Neverthe-
less, just as in Knowles,

the police themselves must
recognize the inherent limits
in this more informal way of
proceeding. Without reason-
able suspicion, they cannot
detain a person just because
that individual walks out of
an apartment on New Year’s
Eve, even if some unspeci-
fied individual (whose reli-
ability is utterly untested, cf-
lllinois v. Gates, 462 U.S.
213,103 S. Ct. 2317, 76
L.E.2d 527 (1983)), thinks
something fishy is some-
times going on there. The
district court’s findings of
historical fact here confirm
that nothing more than this
supported their detention

of [the defendant] that
evening.*

Significant issues also can
arise in investigations where
officers seek consent to enter

a premises or seek consent to
search a location during the
course of a knock and talk.
While a complete discussion of
consent searches is beyond the
scope of this article, officers
must remember that the person
consenting to the search must
have the authority to consent to
the search® and must voluntari-
ly give consent.’® Because the
government bears the burden
of proving the voluntariness of

the consent,” officers need to
be extremely familiar with how
to properly conduct consent
searches if such a warrantless
search is to be conducted after
a knock and talk.’® Addition-
ally, while beyond the scope of
what is addressed in this article,
officers should familiarize
themselves with the law regard-
ing exigent circumstances®

and protective sweeps® in their
respective jurisdictions as those
issues also may arise in investi-
gations in which the knock and
talk technique®' is used.

Conclusion

This article has explored a
number of legal issues associ-
ated with the “knock and talk”
technique. While the general
rule under federal law is that the
use of the technique is lawful, it
is useful to consider the follow-
ing discussion of the technique
by a concurring judge in the
Johnson case:

The police had no warrant
when they went to apart-
ment 7. They were taking

a shortcut in the hope that
something good (from a
drug-busting perspective)
would turn up. A little more
work would have given the
police the probable cause
they needed to secure a war-
rant, but they didn’t want to
take the time to do some-
thing more. They wanted to
go directly to apartment 7
and see what, if anything,
was up.... As [ see it, the
seeds of this bad search
were sown when the police
decided to use the “knock
and talk” technique. And
that process—which sounds
more like a friendly visit to
sell tickets to a police picnic
than a perilous visit to a sus-
pected drug hive—is fraught
with danger, not to mention
constitutional problems....%

Officers contemplating
whether to conduct a knock
and talk are reminded that,
whenever possible, it is al-
ways best to obtain a search or
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arrest warrant in a case. While
the knock and talk is generally
viewed as a consensual en-
counter requiring no reasonable
suspicion or probable cause,
officers must understand the
full spectrum of legal issues
associated with using the knock
and talk technique. Addition-
ally, officers must keep in mind
that if reasonable suspicion or
probable cause does not devel-
op during the course of a lawful
knock and talk and they do not
have a warrant or have circum-
stances that meet the criteria for
a valid exception to the search
warrant requirement, they must
terminate the knock and talk
and consider other investigative
avenues. 4
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Law enforcement officers of other than
federal jurisdiction who are interested
in this article should consult their legal
aadvisors. Some police procedures
ruled permissible under federal consti-
tutional law are of questionable legality
under state law or are not permitted

at all.
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