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The “Special Needs” Exception 
to the Warrant Requirement 
By MARTIN J. KING, J.D. 

T he Fourth Amendment 
to the Constitution pro-
tects against unreason-

able searches and seizures.1 To 
be reasonable, a search gener-
ally must be supported by a 
warrant issued upon probable 
cause.2 But, there are exceptions 
to this general rule.3 One such 
exception applies when a search 
serves “special government 
needs” beyond the normal needs 
of law enforcement; in which 
case, the search may be reason-
able despite the absence of a 
warrant, probable cause, or even 

individualized suspicion.4 The 
U.S. Supreme Court has recog-
nized that, in certain limited 
circumstances, the govern-
ment’s need to discover latent 
or hidden conditions, or to 
prevent their development, is 
sufficiently compelling to jus-
tify the intrusion on privacy 
entailed by conducting a search 
without any measure of indi-
vidualized suspicion.5 A critical 
factor in the validity of suspi-
cionless searching is the non-
law enforcement nature of the 
special need asserted as a 
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justification.6 General crime 
control programs designed to 
ferret out criminal activity and 
gather evidence must be distin-
guished from those that have 
another particular purpose, such 
as the protection of citizens 
against special hazards.7 

This article examines the 
“special needs” exception as 
applied to situations in which 
law enforcement directly con-
ducts searches and seizures 
without individualized suspi-
cion for the purpose of mini-
mizing a risk of harm.8 In 
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responding to the realities
of terrorism in the post 9/11
period, law enforcement may
increasingly be required to
adapt traditional legal authori-
ties to confront and combat new
threats.9 In creating new types
of security programs to further
the “war on terror,” law en-
forcement agencies, of course,
must respect the rule of law and
preserve the legal and constitu-
tional protections that define a
free society. Where the risk to
public safety is substantial and
real, suspicionless searches
calibrated to that risk may be
reasonable; for example, rou-
tine searches at airports and
entrances at courts and other
official buildings have long
been upheld.10 The essential
purpose of such security pro-
grams is not to detect weapons
or explosives or to apprehend
those who carry them but to

deter persons carrying such
materials from seeking to board
or enter.11 Moreover, the ab-
sence of specific threat informa-
tion does not vitiate either the
authority or wisdom of conduct-
ing security screening generally
for all flights. When the threat
is to any flight, every flight
may be protected by security
searches.12 Preemptive measures
directed toward other likely
targets also make sense given
the possibility that terrorists
continue to plan for large-scale
attacks within the United
States.13 There is no reason
to believe that specific target
information is necessarily, or
even frequently, available
before a terrorist attack. Never-
theless, where the threat is real
and where there is no foolproof
method of confining a search
or seizure to the few who are
potential terrorists, the “special

needs” exception may be em-
ployed. Serious threats demand
serious and effective responses.

Distinguish  a General from
Interest in Crime Control

The “special needs” excep-
tion that has been used to
uphold certain suspicionless
searches and seizures is an
exception to the general rule
that a search must be based on
individualized suspicion of
wrongdoing.14 While the “spe-
cial needs” exception has been
recognized in random drug
testing cases and a comparable
standard has been applied in
highway checkpoint cases, the
Supreme Court is particularly
reluctant to recognize excep-
tions to the general rule of
individualized suspicion where
governmental authorities pri-
marily pursue ordinary crime
control ends. In Ferguson v.
City of Charleston, the Court
reviewed its prior “special
needs” cases emphasizing that,
in each case, the justification
underlying the search was
“divorced from the State’s
general interest in law enforce-
ment”15 and noting that it had
never “upheld the collection
of evidence for criminal law
enforcement purposes.”16

Accordingly, in Ferguson,
the Court concluded that the
“special needs” doctrine was
inapplicable to a state hospital
drug abuse policy in which
pregnant patients who met

Where the risk to
public safety is

substantial and real,
suspicionless

searches calibrated
to that risk may be

reasonable....
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certain symptom criteria were 
given drug tests and the results 
were turned over to the police. 
Critical to the decision in 
Ferguson was the finding that 
the hospital policy was devel-
oped and enforced in conjunc-
tion with the police. Although 
the drug testing did have a 
deterrent purpose intended to 
reduce the incidence of cocaine-
addicted mothers and newborns, 
the central feature of the policy 
was the collection of evidence 
resulting in a threat of prosecu-
tion designed to coerce patients 
into treatment. Its purpose was 
thus indistinguishable from a 
general interest in crime control 
and, therefore, was not within 
the “special needs” exception.17 

In City of Indianapolis v. 
Edmond, the Court found that 
the primary purpose of the 
city’s drug interdiction check-
point program, wherein police 
officers demanded the drivers’ 
licenses and registrations, 
peered into windows, and led 
drug-sniffing dogs around 
automobiles, was indistinguish-
able from the city’s general 
interest in crime control. The 
checkpoint program was not 
justified by the severe and 
intractable nature of the drug 
problem and could not be 
rationalized in terms of high-
way safety or by its secondary 
purpose of keeping impaired 
motorists off the road.18 The 
Court reasoned that if a program 
could be justified by its lawful 

secondary purpose—such as 
deterring drunk driving— 
authorities would be able to 
establish roadblocks for virtu-
ally any purpose as long as they 
also included a sobriety check. 

“ Only a few types 
of searches and 

seizures have been 
recognized expressly 
as falling within the 

“special needs” 
exception. 

” This line of precedent 
makes clear that the Fourth 
Amendment protects against the 
use of suspicionless searches or 
seizures undertaken for the spe-
cific purpose of gathering evi-
dence for criminal proceedings. 
Only a few types of searches 
and seizures have been recog-
nized expressly as falling within 
the “special needs” exception. 
In the context of safety and 
administrative programs, the 
special need addressed by the 
governmental program must be 
well beyond the normal need for 
law enforcement or a general 
interest in crime control. The 
Supreme Court has expressly 
applied the “special needs” 
exception to support suspicion-
less checkpoints, which are 
seizures under the Fourth 

Amendment, designed to ad-
dress the following interests. 

In Michigan Department of 
State Police v. Sitz,19 the Court 
held that the removal of drunk 
drivers pursuant to a sobriety 
checkpoint program, under 
which all vehicles passing 
through the checkpoint were 
stopped and their drivers briefly 
examined for signs of intoxica-
tion, did not violate the Fourth 
Amendment. The fact that 
approximately 1.5 percent of 
drivers passing through the 
checkpoint were arrested for 
alcohol impairment was suffi-
ciently effective to justify the 
state’s interest in implementing 
the program. The purpose of the 
checkpoint was not to gather 
evidence of criminal activity but 
to deter drunk driving, which 
posed a significant public 
hazard. 

The interception of illegal 
aliens was identified as a “spe-
cial need” in United States v. 
Martinez-Fuerte.20 It was 
constitutional for the Border 
Patrol, after routinely stopping 
vehicles at a permanent check-
point, to refer motorists selec-
tively to a secondary inspection 
area for questions about citizen-
ship and immigration status, on 
the basis of criteria that would 
not sustain a roving patrol stop, 
and there was no constitutional 
violation even if such referrals 
were made largely on the basis 
of apparent Mexican ancestry. 
The Court concluded: 
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A requirement that stops on 
major routes inland always 
be based on reasonable 
suspicion would be imprac-
tical because the flow of 
traffic tends to be too heavy 
to allow the particularized 
study of a given car that 
would enable it to be identi-
fied as a possible carrier of 
illegal aliens. In particular, 
such a requirement would 
largely eliminate any deter-
rent to the conduct of well-
disguised smuggling opera-
tion, even though smugglers 
are known to use these 
highways regularly.21 

A roadblock in which offi-
cers solicited voluntary coop-
eration from members of the 
public in the investigation of a 
serious crime was permitted in 
Illinois v. Lidster.22 The road-
block at which all motorists 
were systematically stopped so 
that police could ask them for 
information about a recent fatal 
hit-and-run accident on that 
highway and hand each motorist 
a flyer requesting assistance in 
identifying the vehicle and 
driver involved in the accident 
was deemed reasonable by the 
U.S. Supreme Court. The rela-
tive public concern was grave, 
and the stop advanced that 
concern to a significant degree. 
The stop, which required a wait 
in line for a few minutes, at 
most interfered only minimally 
with liberty of the sort that the 
Fourth Amendment seeks to 

protect. Unlike the checkpoint 
in Edmond or the drug testing 
policy in Ferguson, there was 
no purpose to gather evidence 
against the person subjected to 
the seizure. As the Court noted: 

[U]nlike Edmond, the 
context here (seeking 
information from the public) 
is one in which, by defini-
tion, the concept of indi-
vidualized suspicion has 
little role to play. Like cer-
tain other forms of police 
activity, say crowd control 

“ For a “special need,” 
there must be some 

definitive basis 
for believing that 
the existence of 
a threat...is real 

and not imagined. 

” or public safety, an infor-
mation-seeking stop is not 
the kind of event that in-
volves suspicion, or lack of 
suspicion, of the relevant 
individual.23 

Thus, in Lidster the Su-
preme Court suggested that, 
in addition to the specifically 
authorized checkpoints, there 
are other circumstances—public 
safety in particular—that may 
justify a law enforcement 

checkpoint where the primary 
purpose would otherwise, but 
for some emergency or special 
hazard, relate to ordinary crime 
control. The existence of an 
emergency or special hazard 
combined with no practical 
means of addressing the emer-
gency or hazard based on 
individualized suspicion brings 
the activity within the “special 
needs” exception. For example, 
there is support for the position 
that appropriately tailored road-
blocks set up to prevent explo-
sive or other dangerous devices 
from entering likely target areas 
or to catch a dangerous criminal 
likely to flee by way of a 
particular route could be con-
ducted without individualized 
suspicion. As the Court ob-
served in Edmond, “the Fourth 
Amendment would almost 
certainly permit an appropri-
ately tailored roadblock set up 
to thwart an imminent terrorist 
attack.”24 Further, Justice 
Ginsburg has observed that “the 
use of bomb-detection dogs to 
check vehicles for explosives 
without a doubt has a closer 
kinship to the sobriety check-
points in Sitz than to the drug 
checkpoints in Edmond... 
even if the Court were to 
change course and characterize 
a dog sniff as an independent 
Fourth Amendment search, the 
immediate, present danger of 
explosives would likely jus-
tify a bomb sniff under the 
special needs doctrine.”25 
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In his dissenting opinion in Sitz, 
Justice Stevens remarked that 
“permanent, nondiscretionary 
checkpoints could be used to 
control serious dangers at other 
publicly operated facilities. 
Because concealed weapons 
obviously represent one such 
substantial threat to public 
safety, I would suppose that all 
subway passengers could be 
required to pass through metal 
detectors, so long as the detec-
tors were permanent and every 
passenger was subjected to the 
same search.”26 

The Threat Must Be
 and Substantial Real 

The first essential question 
to ask concerning the validity 
of a search or seizure under the 
“special needs” exception is 
whether there is a substantial 
governmental need or public 
interest served by the activity 
in question. In determining the 
public necessity requiring a 
particular type of suspicionless 
search, the courts have exam-
ined the nature and degree of 
the threat of public danger 
arguably necessitating the 
search. In the early 1970s, the 
courts recognized the public 
necessity for warrantless airport 
searches because of the “great 
threat to hundreds of people” 27 

and the “enormous potential for 
violence”28 created by the rash 
of hijackings that occurred 
during that time. The courts 
found the nature of the threat 

but, rather, to find either contra-
band or objects that could be 
dangerous if broken or used as 
projectiles. Because the items 
for which the patrons were 
searched posed no threat of 
public danger equivalent to that 
posed by a bomb or gun, the 
courts have consistently held 
that the necessity of searching 
arena patrons is minimal com-
pared with that for airport 
searches. Even a search for 
weapons has been found to be 
unjustified on a public necessity 
rationale under circumstances 
where the potential damage 
from a single individual’s wea-
pon is not analogous to the mass 
destruction potential present in 
an airport or courthouse.32 For 
example, a state statute that 
authorized warrantless searches 
of all bar patrons for weapons 
was found to be unconstitution-
al because “the public necessity 
addressed by these laws is ap-
parently the danger to individu-
als in a bar at the hands of one 
who is armed and intoxicated. 
This public purpose in no way 
equals such national concerns as 
the foreign policy implicated by 
hijackings, or the threat to the 
judicial system implicated by 
courthouse bombings.”33 

While the Supreme Court 
has hinted that certain types 
of suspicionless searches con-
ducted for the purpose of main-
taining public safety might be 
lawful, it has thus far main-
tained tight control of the 

created by hijackings par-
ticularly grave in terms of the 
potential damage to persons or 
property, disruption of air 
traffic, and complication of 
foreign relations.29 Similarly, in 
authorizing searches of court-
houses and other government 
buildings, the courts recognized 
the very real threat to public 
safety that arose from the 
“outburst of acts of violence, 
bombings of federal buildings, 
and hundreds of bomb threats, 
resulting in massive evacuations 
of federal property” throughout 
the country.30 
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With respect to other public 
venues, in the so-called “rock 
concert” cases, involving 
searches for bottles, cans, drugs, 
and alcohol, the courts distin-
guished the airport and court-
house cases as involving unique 
circumstances.31 The searches in 
these cases were not instituted 
to uncover weapons or other 
instruments of mass violence 
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potentially unlimited sweep of 
the “special needs” standard 
under a broadly applied public 
safety rationale. Searches 
motivated by only a general, 
though certainly logical, con-
cern that public events or 
venues where large crowds 
gather might be targets of an 
unidentified terrorist attack are 
problematic. Line drawing in 
this area is never easy and can 
be enormously difficult given 
the stakes involved. The 
dilemma has been described 
by one court as: 

[Law enforcement officers] 
should be commended for 
their efforts in a difficult, 
often impossible job, par-
ticularly given the post 
September 11 environment. 
They are criticized when 
their actions appear to tilt 
too much in favor of public 
safety and infringe upon 
fundamental rights, and 
they are criticized when 
they do not go far enough 
and a tragedy results.34 

The city of Columbus, 
Georgia, attempted to address 
the public safety dilemma posed 
by the amorphous nature of 
the present danger of potential 
terrorist activity in Bourgeios v. 
Peters when it argued before the 
Eleventh Circuit that “[l]ocal 
governments need an opinion 
that without question, allows 
nondiscriminatory, low level 
magnetometer searches at large 
gatherings...post September 11, 

2001, this Court can determine 
[that] the preventive measure of 
a magnetometer at large gather-
ings is constitutional as a matter 
of law.”35 The court disagreed, 
holding that a city policy to 
conduct magnetometer searches 
of all protesters prior to entry 
into the protest area located near 
a U.S. military-run school at 
Fort Benning, Georgia, violated 
the protestors’ Fourth and First 
Amendment rights.36 The court 

“ There is a 
substantial basis 
to believe that the 

threat posed to 
urban mass transit 
systems parallels 

that of airline travel. 

” refused to extend the “special 
needs” exception as requested 
by the city, pointing out that no 
weapons had been found at the 
protest site and no protestors 
had been arrested for acts of 
violence during the group’s 
13-year history. 

The City’s position would 
effectively eviscerate the 
Fourth Amendment. It is 
quite possible that both 
protestors and passersby 
would be safer if the City 
were permitted to engage 
in mass, warrantless, 

suspicionless searches. 
Indeed, it is quite possible 
that our nation would be 
safer if police were permit-
ted to stop and search any-
one they wanted, at any 
time, for no reason at all. 
Nevertheless, the Fourth 
Amendment embodies a 
value judgment by the 
framers that prevents us 
from gradually trading ever-
increasing amounts of 
freedom and privacy for 
additional security. It es-
tablishes searches based 
on evidence—rather than 
potentially effective, broad, 
prophylactic dragnets— 
as the constitutional norm. 
We also reject the notion 
that the Department of 
Homeland Security’s threat 
advisory level somehow 
justifies these searches.37 

Even granting that the threat 
of terrorism is omnipresent 
simply referring to 9/11 or 
otherwise to a threat of terror-
ism generally will not, without 
more, provide a sufficient basis 
for restricting the scope of the 
Fourth Amendment’s protec-
tions in any large gathering of 
people. For example, in State 
v. Seglen, the North Dakota 
Supreme Court held, citing 
Bourgeios v. Peters, that 
warrantless pat-down searches 
of patrons by a state university 
police officer as they entered an 
arena to attend a hockey game 
were not justified by an 
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increased threat of terrorism or 
violence.38 The state argued 
that the security needs at large 
arenas and sporting events are 
similar to airports and court-
houses, especially in recent 
years. However, the court re-
sponded that the search could 
not be justified by a generally 
increased threat of terrorism and 
violence; there must be some 
factual basis to believe that a 
threat to public safety existed 
at the arena. “We agree with 
our colleagues in the Eleventh 
Circuit. There was no history 
of injury or violence in this 
case and nothing in the record 
supports a suspicionless search 
of all patrons by a University of 
North Dakota police officer.”39 

For a “special need,” there 
must be some definitive basis 
for believing that the existence 
of a threat—terrorist or other-
wise—is real and not imagined. 
As the court declared in 
Bourgeios v. Peters, “In the 
absence of some reason to 
believe that international terror-
ists would target or infiltrate 
this protest, there is no basis 
for using September 11 as an 
excuse for searching the protest-
ors.”40 Although there must be 
some reason to believe that 
a special hazard exists at the 
venue in question, specific 
intelligence (meaning a time 
and place identification of a 
potential threat) indicating that 
the venue has been identified 
as an imminent target is not 

required. The standard is not 
that restrictive but, instead, re-
quires a showing that the threat 
to public safety is distinct or 
definite, rather than indefinite 
or generalized. In the air travel 
context, for example, the 
“special need” has been well 
established. There is a catalog 
of hijackings and other terrorist 
incidents involving air trans-
portation that spans decades, 
and much attention has been 
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given to airport security. Rou-
tine airport security searches 
pass constitutional muster 
because of a demonstrated 
compelling public interest in 
curbing air piracy and other 
dangerous criminal activity 
known to be directed against 
that particular mode of transpor-
tation.41 The legality of such 
searches does not depend on 
specific intelligence suggesting 
that a particular flight is poten-
tially subject to imminent 
attack. 

There is a substantial basis 
to believe that the threat posed 
to urban mass transit systems 
parallels that of air travel. 
As one court observed when 
upholding administrative 
security searches of passenger 
carry-on items prior to boarding 
Boston city trains and buses, 
“other transportation systems, 
including mass transit systems, 
have become targets of terror-
ists as well,” and “there is no 
reason to have separate consti-
tutional analyses for urban mass 
transportation systems and for 
airline transportation.”42 That 
is, provided the threat is estab-
lished, the fundamental legal 
issues should not be affected 
by the mode of transportation 
involved. In the Boston case, 
the trains and buses in question 
were traveling in the vicinity 
of the Democratic National 
Convention. In supporting its 
program, the city made refer-
ence to the Madrid train bomb-
ing on March 11, 2004, and the 
possibility that the attack may 
have been timed to maximize its 
disruptive effect on the Spanish 
elections. This pointed up 
the potential attractiveness to 
terrorists of timing an attack 
against mass transit targets in 
connection with the convention 
to have an impact on the demo-
cratic process within the United 
States.43 In another case in 
which a New York City subway 
system container inspection 
program was found to be 
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lawful, city officials also made 
reference to the train bombing 
in Madrid, as well as the sub-
way bombings in Moscow on 
February 6, 2004, and in Lon-
don on July 7 and 21, 2005, to 
substantiate the threat.44 Ac-
cording to the officials, these 
prior incidents “raised the risk 
level for the New York City’s 
subway system” because 
1) “they reaffirmed the shift 
to transportation systems as 
targets”; 2) “they were carried 
out by individuals belonging to 
groups with links to similar 
groups operating in New York”; 
and 3) “they were carried out 
notwithstanding a substantial 
security system which included 
extensive video surveillance.”45 

Mass transportation systems 
have been described as attrac-
tive targets.46 This is supported 
by evidence of past attacks on 
mass transportation systems. 
While few post 9/11 cases 
provide guidance in other 
contexts, it is clear enough that 
individual circumstances deter-
mine when a potential threat 
will be deemed a credible 
justification for a “special 
needs” search. Oblique refer-
ences to the threat of terrorism 
generally will not provide 
adequate justification for mass 
suspicionless searches at all 
large gatherings of people. 
Moreover, an inapposite ref-
erence to a specific terrorist 
event may do little more to 
substantiate public necessity 

than a reference to 9/11 gener-
ally. For example, in attempting 
to justify a program where all 
protestors’ bags were searched 
as a condition of entry to a 
demonstration site, New York 
City officials once again 
pointed to the Madrid train 
bombing and the use of knap-
sacks in that attack. Without 
deciding the legality of the 
search program, the court did 

“ The standard is not 
that restrictive but, 
instead, requires a 

showing that the threat 
to public safety is 
distinct or definite, 

rather than indefinite 
or generalized. 

” note that “the circumstances 
of the Madrid bombings differ 
from an organized public dem-
onstration” and a “bag search 
in the context of the exercise 
of constitutionally protected 
speech calls for a different 
analysis.”47 This different 
analysis was required, in part, 
because the threat evidence 
presented did not adequately 
relate to an ostensibly peaceful 
protest and due, in part, to the 
potential chilling effect the 

government’s action may have 
on activities protected by the 
First Amendment. The court, 
nevertheless, said that “it must 
be emphasized, however, that 
the ban on searches at demon-
strations is not categorical and 
may be justified under different 
circumstances.”48 The “special 
needs” exception must be based 
on a real and substantial threat 
to public safety.49 

Consider the Relative 
Intrusiveness  the of  Search 

The constitutionality of 
“special needs” seizures or 
searches is determined by 
balancing the gravity of the 
public interest they serve, the 
degree to which they advance 
that interest, and the degree 
to which they interfere with 
individual freedom and pri-
vacy.50 In addition to limiting 
the discretionary nature of the 
search, the type and degree of 
search conducted must be con-
sidered. Guidelines for estab-
lishing that the level of intru-
siveness of a “special needs” 
search is constitutionally per-
missible should include consid-
eration of whether: 

1) The location, time, and 
duration of the checkpoint is 
established—preferably as a 
written policy or plan—by 
supervisory personnel, rather 
than as a matter of discretion 
exercised by individual officers 
in the field. Where the location 
of a fixed checkpoint is not 
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chosen by officers in the field 
but by officials responsible for 
making overall decisions as to 
the most effective allocation of 
limited enforcement resources, 
there is less opportunity for 
arbitrary, abusive, or harassing 
activity.51 The written plan 
should describe the inspection 
method and define those items 
prohibited. Supervision should 
be exercised over the activities 
of officers in the field to ensure 
that they remain within the 
plan.52 

2) Advance warning of the 
official nature of the checkpoint 
is given.53 Notice is a significant 
factor for at least two reasons. 
It tends to reduce the subjective 
anxiety that might otherwise be 
experienced by individuals 
asked to submit to a search if 
they had no reason to anticipate 
the inspection and also provides 
an opportunity for persons who 
do not want to submit to the 
inspection to avoid the venue. 
While notice always reduces 
intrusiveness, it may not always 
translate into implied consent to 
search. Submission to apparent 
authority is not voluntary con-
sent to search. Therefore, a 
showing of acquiescence based 
on the presence of “conspicu-
ously posted signs” warning 
persons that they are “subject 
to search” will not necessarily 
establish consent.54 

3) The seizure of persons is 
for a minimal length of time 
required to achieve the purpose 

of the checkpoint.55 The search 
must be limited in scope and 
duration. In the checkpoint 
cases, waiting in line for a few 
minutes followed by a brief and 
minimally intrusive exchange 
with officers has been upheld.56 
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4) Systematic nondiscre-
tionary criteria is used for stop-
ping persons and inspection of 
their property.57 Where the 
decision to search is left entirely 
to the discretion of the search-
ing officers, courts have repeat-
edly found that the intrusion 
can be particularly great. The 
common rationale behind these 
cases is that when the search 
procedure is not applied indis-
criminately but only to isolated 
individuals at the officer’s dis-
cretion, the search potentially 
causes fear, surprise, and em-
barrassment to the individual 
subjected to the search that 
otherwise could be avoided.58 

5) The search only mini-
mally intrudes on privacy 
interests. It is a well-established 
U.S. Supreme Court doctrine
that “even a limited search of 
the person is a substantial inva-
sion of privacy.”59 A search of 
persons entering a public build-
ing or other public venue, in-
cluding searches into parcels, 
handbags, and other items car-
ried by persons, is a warrantless 
search unreasonable per se 
under the Fourth Amendment 
unless it falls within one of the 
recognized exceptions to the 
warrant requirement. 

The “stop and frisk” or 
Terry exception to the warrant 
requirement is based on a rea-
sonable suspicion of criminal 
activity and that the person 
detained is armed and poses an 
imminent danger to the officer 
or to the safety of other per-
sons.60 Searches not based on 
reasonable suspicion do not fall 
within the Terry exception and 
there appears to be no case that 
has expressly permitted a frisk 
or pat-down search of a person 
under the “special needs” 
exception. Other techniques, 
such as magnetometers and 
limited container inspection 
programs, have been expressly 
permitted. 

The search must be limited 
so that it does not sweep too 
broadly, and the government 
must demonstrate how a 
particular need is addressed by 
the type of search employed. 
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The use of a magnetometer is 
generally considered to be 
less intrusive than physically 
inspecting personal property. 
For example, in prohibiting a 
bag search program a court 
ruled: 

[T]he NYPD is hereby 
enjoined from searching the 
bags of all demonstrators 
without individualized 
suspicion at particular 
demonstrations without the 
showing of both a specific 
threat to the public safety 
and an indication of how 
blanket searches could 
reduce that threat. Less 
intrusive searches, such as 
those involving magnetom-
eters, do not fall within the 
scope of the injunction.”61 

In turn, while the visual 
inspection of personal property 
is more than a minimally intru-
sive search, it is ordinarily 
considered to be less intrusive 
than a pat down of a person’s 
outer clothing.62 The means 
employed must bear a close and 
substantial relation to the gov-
ernment’s interest in pursuing 
the search.63 

6) The program is reason-
ably effective. Courts will 
limit the inquiry in this area to 
whether the search is a reason-
ably effective method of deter-
ring the prohibited conduct.64 

It is not necessary to present 
statistical evidence, which is 
often unavailable, to support the 
program. Nonstatistical expert 

testimony can afford a sufficient 
basis to demonstrate the deter-
rent effect of a “special needs” 
search.65 

Conclusion 
As one court has recently 

observed, “the need for imple-
menting counterterrorism meas-
ures is indisputable, pressing, 
ongoing, and evolving.”66 

Nevertheless, to be reasonable 
under the Fourth Amendment, a 
search ordinarily must be based 
on individualized suspicion of 
wrongdoing. The use of suspi-
cionless searches for the pur-
pose of deterring a possible 

“ In addition to limiting 
the discretionary 

nature of the search, 
the type and degree 
of search conducted 
must be considered. 

” terrorist attack will be carefully 
examined. To fall within the 
“special needs” exception, a 
deterrent program must address 
a special need beyond the ordi-
nary needs of law enforcement, 
the governmental interest be-
hind the program must be com-
pelling, the program must only 
intrude minimally upon privacy 
interests, and the program must 
be reasonably effective. 
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permitted at all. 

32 / FBI Law Enforcement Bulletin 




